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PART A 


STUDENTS MUST ANSWER BOTH QUESTIONS IN THIS PART 


Question 1 — Short Answer (15 marks- 5 marks each) 


(a) Briefly explain the common law approaches to statutory interpretation: that is, the 
literal approach, the golden rule, the purposive approach, and the mischief rule. 

(b) Briefly explain the operation of the presumption that penal provisions are strictly 
construed. 

(c) What are extrinsic materials? What is their role in statutory interpretation? Give an 
example of extrinsic materials that may be referred to in the interpretation of 
legislation. 


Question 2 — Doctrine of Precedent (15 marks) 


You are a Single judge in the New South Wales Supreme Court deciding on the 
interpretation of a section of the Corporations Legislation common to all Australian 
jurisdictions. Based on the information provided, explain which of the following authorities is 
binding on you, or the most persuasive and why. Be sure to provide appropriate authority (ie, 
case law) for your answer and to consider the relevance of each decision below. 


e Chana Dal Ltd v Chaat Papri (1998) House of Lords, UK 

e Spring Rolls Ltd v Wontons (2000) New South Wales Supreme Court (single judge), 
which did not follow Chana Dal 

e Torta Pty Ltdv Chiles en Nogada (2007) Supreme Court of Queensland, Full Court, 
which did not follow Spring Rolls 

e Bibimbap Pty Ltd v Bulgogi (2010) Tasmanian Supreme Court, Full Court, which 
applied Spring Rolls 

e Paella Pty Ltd v Croquetas (2011) Western Australia Supreme Court, Full Court, 
applied Torta 

e Pavlova Ltd v Lamington (2012) High Court of Australia, Full Court, in a 3:2 majority 
decision which affirmed the Spring Rolls in obiter dicta 

e Poutine Ltd v Tourtiére (2017) a decision of the Full Court of Canada which 
considered all previous decisions, disagreed with all of them and propounded a new 
principle. 
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PART B 
STUDENTS MUST ANSWER ONE ONLY OF THE TWO QUESTIONS IN THIS PART 


Both questions are worth 30 marks each. 


Question 3 — Statutory Interpretation (30 marks) 
Please treat the legislation and scenario as fictitious. 


You are a solicitor employed by Thrones Solicitors Sydney in Parramatta, NSW. A partner of 
the firm gives you the following notes. The information contained in these notes is accurate. 


Tony Rivera is a young man 20 years of age who was adopted at birth by his mother in 
accordance with the Adoption of Children Act 1970 (NSW). He has had a very happy life with 
his adoptive parents but he, like many other adopted children, felt the need to know who his 
natural parents are and why they found it necessary to give him away. 


Upon inquiring with the Children’s Services Department he discovered that under s 49B of the 
Adoption of Children Act 1970 he could be advised of the identity of his birth parents and be 
given their last-known address if it was recorded, as long as no objection has been lodged by 
the birth parents (s 49AA(2)). Tony subsequently was given information concerning his birth 
mother Cleopatra Caesar. 


The initial contact in September 2000 went very well. His birth mother Cleopatra Caesar 
seemed quite receptive to his communication and so he contacted her on a number of 
occasions, some in person and others by telephone. However, Cleopatra’s husband and 
children treated the news of his more frequent contacts with disapproval. Cleopatra informed 
Tony of her concerns but he expressed the view that now he had found her he wanted to get 
to know her better. In response to this, Cleopatra lodged an objection to any further contact 
pursuant to s 49AA (2) of the Act on 30 January 2001. 


Tony received a registered letter from the Department on 5 February 2001 but he decided to 
leave it unread. He rang Cleopatra’s home on 3 occasions but was told by members of her 
family that she no longer wanted to speak to him. During the initial contact he learned that she 
worked at the Department of Transport in Tamworth and so he confronted her on the steps of 
the building on her way to work and then in the evening — in total 3 times. Cleopatra on the 
first of these contacts tried to reason with him that she was happy to have met him but that it 
was causing too much grief within her own family. All the other times she tried to ignore him 
completely. Much to his horror, he has received a summons to appear in the Magistrates Court 
charged with contravening s 49D of the Act. He cannot understand how she can be allowed 
to change her mind. 
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The relevant sections of the Act are — 


S4_ The objects of this Act include: 
(d) — ensuring that identifying information is available for all parties of an adoption; 


(f) maintaining the privacy of all information where an objection has been lodged. 


S 49AA (2) provides: 

A birth parent of an adopted person, ... may - 

(a) object to contact being made with the [birth parent] by a specified person or class of 
persons; or 


(6) object to contact being made with the [birth parent] by a specified person or class of 
persons and also object to the disclosure of information under s.49B to the person or those 
persons. 


$ 49D Objections by birth parents 

(1) Any adopted person, ... who has received information in respect of a person under section 
49B shall not 

(a) contact or attempt to contact that person; 


if that person has, to the knowledge of, the first mentioned person, ... made an objection under 
section 49AA that is in force in relation to the first mentioned person, ... 


(2) Any adopted person, ... who has received information in respect of a person under s 49B 
shall not intimidate or harass that person... 


A breach of any provision of this section constitutes an offence. Maximum penalty: 
Imprisonment for 2 years. 


Part 6A — Access to Identifying Information - in its current form was the result of 
recommendations from a Parliamentary Standing Committee Report on Adoption Information. 
The majority opinion of that Report recommended that: 


Many see the provision of information to adopted children as being paramount for their well- 
being psychologically. It is empirically proved that adopted persons benefit from any form 
of relationship with their birth parents. Whilst this committee acknowledges that privacy is 
important to the parties to an adoption, it also recognises the enormous benefits gained 
through the availability of knowledge. It is important that information concerning contact 
details be kept as open as possible. We recommend that information only be withheld where 
the birth parent has lodged an objection. 


Tony is asking your advice as follows: 

(1) | Should the mother be able to object to him contacting her (s 49AA(2))? Also discuss 
the potential arguments that can be made on behalf of the mother. 

(2) | What are his prospects of defending the charge (s49D)? 
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Question 4 - Statutory Interpretation (30 marks) 


Please treat the legislation and scenario as fictitious. 


You are a solicitor employed by Thrones Solicitors Sydney in Parramatta, NSW. A partner of 
the firm gives you the following notes. The information contained in these notes is accurate. 


On 23 December 2017, John Summer and his wife Danilena Summer went to Hyaide 
Park for the annual Christmas market. While they were walking through the park, they saw a 
food truck that sells various deep-fried snacks. Danilena got three pieces of deep-fried Mars 
Bars. John bought himself an American corn dog. Danilena finished her deep-fried Mars Bars 
and tossed the paper snack tray onto the top of a full rubbish bin. After Danilena had walked 
away, a gust of wind picked the tray from the top of the rubbish bin and it gently floated onto 
the nearby grass in the park. As they continued walking, John finished his corn dog and threw 
the corn dog stick over the fence into a person’s backyard. Police Officer Sensa saw what they 
did and fined both Danilena and John. Danilena was fined under s 9(2) of the Litter Act (2000) 
(NSW) in respect to the paper food tray. John was fined under s 9 (1) of the Litter Act (2000) 
(NSW) with respect to the corn dog stick. 


The Litter Act (2004) (the ACT) contains the following sections. 


Section 6 Objects of Act 

The objects of this Act are — 

(a) To enhance the natural and built environment by regulating the depositing of litter, 
or other material that may become litter; and 

(6) To facilitate the removal of litter. 


Section 9 Littering 
(1) A person must not deposit litter at a public place. Maximum penalty: 10 penalty 
units. 
(2) A person commits an offence if— 

(a) the person deposits litter anywhere; and 

(b) it escapes, or is likely to escape, into or onto a public place. Maximum 
penalty: 10 penalty units. 

Note Escape is defined in the dictionary. 


In the dictionary section, escape is defined as 
‘escape, into or onto a public place, includes fall, descend and percolate, and be blown 
or washed, into or onto the place’. 


(1) Advise John and Danilena. 
(2) Also discuss the potential arguments that can be made on behalf of Officer Sensa. 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in the 
cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 
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